
DEATH CLAIM BENEFITS

34-9-265(a):

When decedent is obtaining benefits, and death occurs that is unrelated to work injury, payments for the balance of the work injury shall cease and all liability shall terminate.

34-9-265(b): 
If the death results from the work injury either directly or proximately during period of disability, the employer is liable for the following:

* 
In addition to any other compensation, pay reasonable expenses of burial not to exceed $7,500.00. If no 

dependents, then this is the only compensation.

* 
Employer shall pay dependents, which dependents are wholly dependent upon his earnings for support at the time
of injury, a weekly compensation equal to compensation under 34-9-261 for total incapacity.

* 
If decedent leaves partially dependent individuals, the weekly compensation shall be in the same proportion to 

compensation for persons wholly dependent as the average amount contributed weekly by the deceased.

* 
When payments have been made to decedent before his death, dependent benefits start on the date of the last 

payment to decedent under code sections 261, 262, or 263 and shall be subtracted from the maximum 400 week 

period of dependency of a spouse.

34-9-265(c):
In no case shall payments be made to dependents except during period of dependency.

34-9-265(d):
Total compensation payable to surviving spouse as sole dependent and where there is not other dependent for one year or less after the death, shall not exceed $150,000.00.

34-9-265(e):
If death is caused as direct result of intentional act of employer with specific intent to cause such injury, then there shall be added to the weekly benefits paid, a penalty of 20%, but such penalty shall not exceed $20,000.00. Intent is only where the employer had actual knowledge that the intended act was certain to cause such injury and knowingly disregarded this certainty of injury.

34-9-265(f): In a compensable death case, where no dependent is found, the insurer/self-insurer shall pay to the State Board of Workers Compensation one-half of the benefits which would have been payable to such dependents or the sum of $10,000.00, whichever is less. All such funds shall be deposited into the state treasury. If dependents are later found, the insurer/self-insurer will be entitled to refund due to error.

Key Points

*

Always look for alternative sources of the death as being unrelated to work injury.

*
Burden of proof is on the claimant to show that the death resulted from the work injury or was proximately caused 
therefrom.
*
It is not necessary that the compensable injury be the sole cause of the death, merely that the injury lighted up, 
activated, or aggravated a disease or dormant condition that contributed to the death.

* 
There is a presumption that death arose from employment if deceased found where reasonably expected to be in 
the performance of his duties. This presumption only applies where the death is unexplained.

* 
Upon showing of connection between injury and death, burden shifts to employer to prove otherwise.

* 
Suicide bars recovery for death benefits unless work injury lead to claimant's inability to make decisions or have 
any ability to make judgments.

Determination of Dependency
* 
Dependency is contingent on whether dependents were in fact supported by decedent's earnings. Dependency is

not a matter of whether the alleged dependent could support herself, but rather, whether she did support herself. This 
is a question of fact.

* 
Dependent is not "wholly dependent" where he receives substantial outside contributions. Distinguish from 
insubstantial or sporadic contributions though. 
* 
Decedent's natural children that have been legally adopted by another are not entitled to receive compensation.

* 
Secondary dependents receive benefits only if no primary beneficiary. For example, a wholly dependent minor 
daughter entitled to full benefits to the exclusion of a partially dependent mother.

*
Claimant living with decedent, but not holding herself out as married is not entitled to compensation.

· Dependency ceases at the age of 18 unless child is physically or mentally incapacitated. This is determined as of 
date of death.

· Cross reference 34-9-13.

Compensation Awarded
· Dependents may recover unpaid or uncollected award due to employee.

Amount awarded to partial dependents is not affected by contributions made to claimants by others.

* 
Where deceased employee contributed entire wages to partial dependents, award equals amount of total 
dependency. 
*
Benefits due dependents calculated from date of injury, not the date of death.
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